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Abstract

The judgments of the ICJ in the Black Sea case and of ITLOS in Bangladesh / Myanmar confirmed the equidistance / relevant circumstances method as the favoured method in the delimitation of the continental shelf / EEZ.

ITLOS asserted that “jurisprudence has developed in favour of the equidistance/relevant circumstances method”, and followed the three-stage methodology applied in the Black Sea case.  

As confirmed by ITLOS, this method involves: (a) establishing a provisional equidistance line “using methods that are geometrically objective and also appropriate for the geography of the area to be delimited”; (b) ascertaining whether there are any factors calling for an adjustment of the provisional equidistance line; (c) verifying the delimitation line for any disproportionality.

The reference to objectivity is misleading.  The Black Sea and Bangladesh / Myanmar cases demonstrate increased subjectivity in the identification, and attribution of legal significance to, geographic features.  
First, the ICJ and ITLOS ignored, respectively, Serpents’ Island and St. Martin’s Island in drawing provisional equidistance lines to avoid an “unwarranted distortion of the delimitation line”.  These islands were thus discounted at the first stage, rather than as relevant circumstances in the second stage.  This subjective approach may generate legal uncertainty in the identification of features as the source of base points.    

Second, the ICJ in the Black Sea case ignored the coast of the Karkinits’ka Gulf (or a closing line across that gulf).  This approach to the identification of relevant coasts (which is critical to the disproportionality test) again may generate uncertainty.     
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